CONSULTATION ON DRAFT FLOOD AND WATER MANAGEMENT BILL 2009
SUBMISSION OF THE LOCAL GOVERNMENT FLOOD FORUM 

THE FLOOD FORUM 
The Local Government Flood Forum is cross-party group with over 70 local authority members, set up to provide a coordinated local government voice on flood issues and to ensure the Draft Flood and Water Management Bill gives local government a strong voice and a fair deal. The Forum also aims to generate new ideas and policy solutions for local government on local flood risk management. 

INTRODUCTION
The Forum has welcomed the consultation on the future of flood risk management generated by the Draft Flood and Water Management Bill, and the opportunity to contribute to the development of these proposals. The Forum agrees that the scope of local responsibility should cover surface water, groundwater, and ordinary watercourses. Its submission focuses primarily on Local Flood Risk Management and the Duty to Cooperate [Sections 2.4 – 2.5 in the consultation paper]. 

The government’s objectives for flood risk management raise significant questions about effective political leadership, local accountability, and compliance. The Forum believes that strong measures are needed to implement the recommendations of the Pitt Review, so that local authorities do have the powers and resources that they need in order to take on responsibility for leading and coordinating local flood risk management in their areas. 

The Forum remains concerned that the streamlining of local responsibilities recommended by Pitt has not occurred, and concerned about the degree to which Lead Local Flood Authorities (LLFAs) will be able to play, in practice, an effective lead role in local flood risk management. 

The Forum therefore focuses on the proposals in the Draft Bill as the foundation for future local flood risk management, and makes recommendations about strengthening this partnership framework. The Forum however urges the government to consider whether the framework is robust enough to enable LLFAs to exercise the level of responsibility expected of them and to deal with issues that could arise. 
Forum members also strongly urge the need for government to recognise that a clear shortfall in financial costs needs to be addressed if the Bill is to be implemented effectively. Forum members are concerned that LLFAs are being accorded significant additional responsibilities at a time when their capacity to invest in new functions is severely limited by the economic downturn.
Flood Forum Review 
Flood management partnerships will pose many original issues, and the Forum commissioned a piece of work to examine alternative options for flood management partnership arrangements. The objectives of the review were to: 

· consider the scope of a number of questions on governance, functions, (and to some extent funding and resources) for flood management boards

· learn from comparable models such as those for the management of transport (Integrated Transport Authorities) and the local environment (the Broads Authority)

· reach some conclusions about how flood management boards might operate, and to outline possible models.

The review elicited evidence of the current situation among local authorities as they review experiences of flooding devastation in 2007, and assess the implications of  closer cooperation generated by the Pitt Review and the ministerial letters of 2008-09. 
The review included examination of comparable models and governance of relevant local bodies; short case study interviews with six local authorities; discussions with the Environment Agency at local and national level; short interviews with individuals in integrated transport authorities and the Broads authority, an initial survey of Forum members, and desk research on relevant issues. Legal advice has been provided by Pinsent Masons LLP, solicitors. 
2.5 RECOMMENDATIONS ON LOCAL FLOOD RISK MANAGEMENT
Stronger partnership powers 
The Forum believes that as the multi-agency partnership envisaged in the draft Bill is the foundation for future cooperation it should provide for further developments in the future, as relevant authorities learn from experience. The Forum envisages an enhanced strategic partnership, where the partners review their arrangements, identify innovative activities and the LLFA is able to apply to the Secretary of State for additional powers if needed to take things forward.

The key to this model is for the lead authority to be able to apply to have additional powers to bring to the partnership table. These could be enabling, or enforcing. It is not possible to specify what such powers might be at present: it would be necessary for partners to review their arrangements in the light of experience, decide what extra powers might assist them, and then apply to the Secretary of State to pass regulations providing additional powers. They would have to make a case, based on effectiveness and efficiency and the achievement of economy in flood risk management arrangements.
Proposed Amendment: Clause 29 
This amendment provides the ability to extend the existing provisions and allow the introduction of additional powers through regulations. It would allow consideration of joint applications by LLFAs in a catchment area or on a regional basis, and for the formation of enhanced strategic partnerships between LLFAs.  
The amendment takes the form of an addition to clause 29 of the Bill.  The amendment is intended to ensure that an LLFA can undertake a review of the way in which flood functions are delivered and then to request appropriate additional powers to implement changes to deliver improved economy, efficiency and effectiveness. Since an LLFA arguably already has this ability under the Local Government Act 1999, the drafting is intended to put this beyond doubt for these purposes and provides a linkage between the objectives of local flood risk management and existing powers which could be used to facilitate this outcome.

Proposed Drafting
29 Arrangements: flood risk management

Add 

(3)  Any one or more lead local flood authorities may undertake a review of the exercise of flood risk management functions in relation to their area(s).  Any such review shall be regarded as being carried out as part of the authorities' duty under the provisions of section 3 of the Local Government Act 1999 (The general duty).

(4)  Where one or more lead local flood authorities, having undertaken a review under subsection (3), conclude that the exercise of flood risk management functions in relation to their area(s) could be improved, having regard to a combination of economy, efficiency and effectiveness, they may prepare and publish a scheme to implement those improvements.

(5)
The Secretary of State may exercise his powers to make an order or orders under Section 16 of the Local Government Act 1999 (Power of Secretary of State to modify enactments and confer new powers) to enable the implementation of the scheme prepared and published under subsection (4).

Stronger partnership arrangements
The Draft Bill should allow freedom for relevant authorities within a broad framework and should support the wide-ranging partnership arrangements that are emerging based on local experience and existing cooperation. 
The Forum believes there are some important ways in which the framework could be strengthened in order to clarify the roles to be played and contributions that can be expected from relevant authorities locally. 
Proposed Amendment: Clause 24

This amendment would provide for partnership arrangements and co-operation to be strengthened by light-touch statutory guidance: this would come most appropriately from the Secretary of State, rather than the Environment Agency (which as a relevant authority would be required to have regard to the guidance itself). The guidance could for example suggest a minimum framework of meetings and the level of representation expected from relevant authorities. It could indicate possible partnership models without being prescriptive: for example it could propose the option of a slimmed-down decision-making structure that did not require the involvement of each district in a two-tier area.
Proposed Drafting 

24 Duty to co-operate

Add

(2) The Secretary of State may issue guidance about the duty to co-operate under subsection (1)

(3) A relevant authority shall have regard to any guidance issued under subsection (2) in exercising any function in a manner which may affect a flood risk or coastal erosion risk in England.

A Robust Framework

The Forum urges government to consider, when reviewing submissions received in response to the consultation, whether the proposed framework is robust enough to deal with issues that could arise in future.  The Bill could, for example, include provision which would enable the Secretary of State to direct that an LLFA take responsibility for ordinary watercourses should a district council fail or not have the capacity to take responsibility for ordinary water courses.

CONCLUSIONS
The consultation on the Draft Bill has provided a remarkable opportunity to examine the issues raised by the Pitt Review and the Forum has welcomed the opportunity to take part in discussions with Departmental officials and Environment Agency representatives. It believes that the proposals it has made will contribute to effective local flood risk management in the future and allow for incremental change as the implications of the new arrangements are better understood.

Members of the Forum would welcome the opportunity to contribute to the development of statutory guidance and look forward to the next steps in the legislative process.
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